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Protest c o n c e r n i n g  NASA r e q u e s t  f o r  carr iers '  
ra te  t e n d e r s  f o r  m a r i n e  t r a n s p o r t a t i o n  
s e r v i c e s  is dismissed s i n c e  t h e  r e q u e s t  w a s  
i s s u e d  u n d e r  a u t h o r i t y  of t h e  T r a n s p o r t a t i o n  
A c t  of 1940 ,  as  amended, 49 U.S.C. S 10721 
(19821 ,  and  t h e  agency  d i d  n o t  o b t a i n  s u c h  
s e r v i c e s  u n d e r  t h e  g o v e r n m e n t ' s  p rocuremen t  
s y s t e m  so t h a t  a government  b i l l  o f  l a d i n g  
w i l l  s e r v e  as  t h e  basis  f o r  payment.  

Petchem I n c .  (Pe tchem)  protests  t h e  National 
A e r o n a u t i c s  and S p a c e  A d m i n i s t r a t i o n ' s  (NASA) s e l e c t i o n  of 
Dravo Mechl ing  C o r p o r a t i o n  (Dravo)  f o r  t r a n s p o r t a t i o n  
s e r v i c e s  o f  a n  o c e a n  t u g b o a t  f o r  t h e  towing  o f  a government-  
owned b a r g e .  

The p r o t e s t  is d i s m i s s e d .  

On September  9 ,  1985 ,  t h e  NASA t r a n s p o r t a t i o n  o f f i c e  a t  
t h e  Marshall S p a c e  F l i g h t  C e n t e r ,  r e q u e s t e d  "a u n i f o r m  
t ende r  o f  r a t e s  a n d / o r  c h a r g e s "  f o r  t h e  f u r n i s h i n g  of a n  
o c e a n  towboa t  a n d  equ ipmen t ,  a s  w e l l  a s  s e r v i c e s  and  
p e r s o n n e l  n o t  f u r n i s h e d  by t h e  government ,  n e c e s s a r y  t o  t o w  
a government-owned b a r g e  between Michoud Harbor, N e w  
O r l e a n s ,  L o u i s i a n a ,  and  t h e  Kennedy Space  C e n t e r  i n  
F l o r i d a .  The b a r g e  i n  q u e s t i o n  is u s e d  t o  transport  
e x t e r n a l  main e n g i n e  f u e l  t a n k s  f o r  t h e  s p a c e  s h u t t l e  f rom 
t h e  place of m a n u f a c t u r e  t o  t h e  Kennedy Space C e n t e r .  The 
r e q u e s t  f o r  rates a n d / o r  c h a r g e s  a d v i s e d  t h a t  these un i fo rm 
t e n d e r s  o f  rates would b e  f o r  t h e  d e l i v e r y  o f  t h e  n e x t  10 
e x t e r n a l  t a n k s  t o  t h e  Kennedy Space  C e n t e r .  

Only Petchem and  Dravo s u b m i t t e d  ra tes  i n  r e s p o n s e  t o  
N A S A ' s  September  9 r e q u e s t .  D r a v o ' s  o f f e r  i n c o r p o r a t e d  by 
r e f e r e n c e  a l l  other terms o f  pr ior  t e n d e r s  o f  ra tes  a n d / o r  
c h a r g e s  which  i t  had  f i l e d  w i t h  t h e  I n t e r s t a t e  Commerce 
Commission. NASA a c c e p t e d  t h e  ra te  t e n d e r  s u b m i t t e d  by 
Dravo s ince  i t  d e t e r m i n e d  t h a t  Dravo had p roposed  t h e  
lowest o v e r a l l  price. 



B- 2 209 0 2 2 

NASA advises that it requested these rate tenders for 
the marine transportation services under authority provided 
in the applicable provisions of the Transportation Act of 
1940. - See 49 U.S.C. S 10721 (1982). NASA states that its 
request for rate quotations for the marine transportation 
services will be followed by issuance of a government bill 
of lading (Standard Form 1103) which becomes the document 
upon which payment is based. Accordingly, NASA argues that 
this protest should be dismissed because the transportation 
services are to be obtained under a government bill of 
lading pursuant to the pertinent statutory authority set 
forth in the Transportation Act of 1940 rather than pursuant 
to the procurement statutes and regulations which are 
subject to our bid protest authority. 

A government bill of lading is the basic procurement 
document used by the government for acquiring freight 
transportation services from common carriers under section 
321 of the Transportation Act of 1940 which authorizes the 
procurement of transportation services, at published rates, 
from any common carrier lawfully operating in the territory 
where such services are to be performed. 49 U.S.C. S 10721 
(1982); -- see also Department of Aqriculture--Request for 
Advance Decision, 62 Comp. Gen. 203 (19831, 83-1 C.P.D. 
11 201. 

Transportation obtained through the use of a government 
bill of lading is not subject to the procurement laws. 
Federal Acquisition Regulation ( F A R ) ,  48 C.F.H. 
S 9  47.000(a)(2) and 47.200(b)(2) (1984); --- see also T.V. 

C . P . D .  11 640 at 5,6. Furthermore, the rate tenders were 
Travel, Inc.; et al., 65 Comp. Gen. (1985) 85-2 

obtained pursuant to the Transportation Act of 1940 and, 
therefore, the agency has not used the government's 
procurement procedures to obtain these transportation 
services. NASA has not used a solicitation which contains 
the ordinary clauses contained in procurement solicitations 
and we are advised by the agency that payment will be based 
upon a government bill of lading rather than the contractual 
documents ordinarily used for government procurement 
contracts. Accordingly, we conclude that this matter falls 
outside the government's procurement system and thus will 
not be considered by our Office under our Bid Protest 
Regulations, 4 C.F.R. part 21 (1985), which deal with the 
filing of protests of alleged violations of procurement 
statutes and regulations. 31 U.S.C.A.  S 3552 (1985). 
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The protest is dismissed. 

Deputy Associate General Counsel 
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